UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ALAN L. FI TZGI BBON , 

Plaintiff, 
v . 

CENTRAL INTELLIGENCE 
AGENCY, et al . , 

Defendants . 

JUL 5 - 1984 

MEMORANDUM ORDER JAMES E. DAVEY. Clerk 

On November 10, 1983, the Court issued a lengthy Opinion in 
this Freedom of Information Act case, upholding most of the 
government's claims for exemption and denying others. The 
government thereafter moved for reconsideration with respect to 
Central Intelligence Agency documents, and it requested that the 
Court consider additional ijn camera submissions in connection 
therewith. Plaintiff filed an opposition, pointing out that the 
CIA had already had three opportunities to present its case; that 
it had made lengthy submissions every time; and that, for various 
reasons, it was not entitled to proceed on this path once more. 

Although these arguments could have caused the Court to deny 
the motion for reconsideration without further substantive 
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inquiry,-*/ t ^ e court, in an effort to avoid any possible damage 

to legitimate security interests, considered in detail the 

material submitted most recently by the agency for in camera 

2 / 

inspection, as follows.—' 

* First. In its most recent affidavit, the CIA concedes that 

some of the sources it wishes to protect may have been relatively 
innocuous or may have provided only insignificant information, 
that others may be dead or otherwise safe from reprisals, and 
that still others may not care whether their relationships with 
the CIA are revealed. Instead, the argument is made that 
reference to any and all sources, witting or unwitting, actual or 
potential, living or dead, must be excised on the theory that 
everyone must know unequivocally that source identities will 
never be revealed. In short, the suggestion is that, with 
respect to sources, the Court is bound under the FOIA by the 
CIA's determination not to release any material concerning 
sources, and that it may consider neither the "practical 
necessity of secrecy" nor the issue whether unauthorized 



1/ Notwithstanding such special details as the submission of an 
Affidavit from the Director of the CIA and the alleged recall to 
service for this specific review of a retired CIA officer, most 
of the materials now submitted could have been presented in con- 
nection with the earlier reviews. 

2j The Court has also reviewed again the issue discussed at pp. 
18-20 of the November 10, 1983 Opinion regarding a long-ago CIA 
station. Nothing essentially new has been adduced except the 
claim that there were errors in the pertinent U.S. Senate 
Report. The Court's prior ruling regarding these deletions 
accordingly stands. The requested exemption is also denied on 
the same basis with respect to document No. 230. 
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disclosure "reasonably could be expected to cause the requisite 



harm." That is not the law. See Sims v. CIA , 642 Fr2<T 562, 571 
(D.C. Cir. 1980); Sims v. CIA , 709 F.2d 95, 100-01 (D.C. Cir . 
1983); Lesar v. Department of Justice , 636 F.2d 472, 481 (D.C. 
Cir. 1980); Miller v. Casey , 730 F.2d 773, 776 (D.C. Cir. 1984). 

All the documents are well over twenty-five years old, and 
many of the sources — to the extent that they were "sources" at 
all, as distinguished from individuals whom the CIA may have 
considered recruiting for that purpose — have long ceased to be 
sources. Additionally, some of the individuals are dead or 
residing nowhere near the Dominican Republic ^ and much of the 
information they provided is innocuous. To accept the CIA's 
blanket argument under these circumstances, therefore, would be 

to grant to that agency a wholesale exemption which only the 

4 / 

Congress can confer — ' 

As indicated supra , the Court has nevertheless once again 
plowed through the documents, and where it appeared on the basis 
of the new data that, notwithstanding the passage of time, some 
injury could reasonably be said to come to the national security, 
to the CIA, or to the individuals involved, the Court upholds the 
claimed deletions. This is done with respect to the following 



_3 J Moreover, the Court takes judicial notice that, after the 

assassination of Rafael Trujillo, that country had a complete 
change of regime. 

4/ At least from the limited perspective of the use of judicial 
resources, such an exemption might not be a bad idea in view of 
the laborious process involved in never-ending reviews and 
redeterminations . 
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documents in the "source" category: Nos, 37 , 39, 73, 108, 127, 

134, 141, 142, 165, 187, 189, 223, 231, 245, 288, 292 7 “322, 323, 
332, 334, 361, and F-2. 

The CIA ' b request for exemptions is rejected with respect to 
the proffered deletions in the following documents, generally^/ 
for the reasons indicated: 

1. Source is a private citizen who provided a bit of 
information many years ago or his identity is already public 
knowledge: Nos. 88, 94, 138, 151, 154, 190, 200, 363, 365, 383, 
421, 425, F-363 , F-365, and S-25. 

2. The identity or the whereabouts of the source are not 

apparent from the document, the source is dead,— ^ or he is *only a 
potential souroe: Nos. 9, 74, 117, 162, 221, 222, 269, 289, 335, 

420, 424, 429, 458, 465, 486, F-118, F-122, S-45. 

3. No CIA objection: 14, 133, S-44. 

4. Cooperation with U.S. agency source in United States: 
149, 478, 483, F-237, F-337, and F-338. 

Second. The CIA's arguments on deletions concerning methods 
is a carbon copy of its views with regard to sources. Although 
conceding that it is well known to everyone, including foreign 
intelligence services, that the agency uses such ordinary methods 



5/ In order not to impair security in the event that an appel- 
late tribunal should disagree with this Court, the reasons are 
stated in general terms. 

6 / With respect to one dead individual, the request for exemp- 
tion appears to constitute primarily an effort to avoid embar- 
rassment to the agency. See No. F-122. Embarrassment seems to 
be the basis also for No. F-237. 
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of gathering data as the surveillance of buildings, the 
examination of airline manifests, and the like, the agency states 
that security would be damaged by a revelation that it engaged in 
such routine practices twenty-five years ago. In short, the 
claim, here again, is one for the complete exemption from the 
Freedom of Information Act of any data concerning methods, no 
matter how innocuous .-2/ Moreover, it bears repetition that we 
are dealing with practices that are twenty-five years old or 

older. The CIA is, in effect, asking for an exemption from the 

. ft / 

Freedom of Information Act which the courts have not sustained ,—' f 

and which only the Congress can provide. 

The Court has reviewed again the relatively few instances in 
which it earlier rejected the CIA's exemption claims with regard 
to methods, giving substantial deference to the CIA's judgment. 

On the basis of that examination, the Court upholds the following 
additional deletions regarding methods in the following 
documents: Nos. 119, 124, 497 (par. 2 of covering memorandum), 

and 498. 

Third. In its November 10, 1983 Opinion, the Court 
sustained most of the deletions which would have revealed CIA 



JJ The suggestion is made in the CIA's papers that it would be 
damaging to national security to reveal novel technological means 
for gathering intelligence . In not a single instance has the 
Court rejected a CIA exemption claim where such means were men- 
tioned or alluded to in any way. The information ordered 
revealed concerns the most ordinary, the most routine types of 
methods . 

8/ See Dunaway v. Webster, 519 F. Supp. 1059, 1070 (N.D. Cal. 
1981). 
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relationships with foreign intelligence services. The only 
exceptions were those where the particular document, paragraph, 
or sentence does not, either explicitly or implicitly, disclose 
the liaison. In addition to providing further particulars with 
, j-espect to individual deletions, the CIA contends that in this 
category of foreign liaison particularly, all doubts should be 
resolved in favor of nondisclosure because revelation of such 
cooperation may cause allied or otherwise helpful intelligence 
— services to refuse such cooperation in the future. 

The Court is impressed with that argument, and it has 
reviewed the material once again with the significance of that 
argument in mind, as well as on the basis of the newly-furnished 
information.—^ On this basis, a number of deletions which were 
previously rejected are now being upheld as follows: Nos. 34, 
125, 157 (par. 1). 163, 191, 219, 235, 268, 318 (par. 5), 444, 
448, F-264 and F-360 (p. 9). However, the remaining deletions 
involve exemption claims on account of a liaison with a foreign 
intelligence service but where there is no reasonable basis for 
such a claim ( e.g. , the alleged connection is extremely tenuous 
or non-established or the reference is to an ordinary source 
rather than to an intelligence service) or the liaison is not 



9/ To the extent that the connection between the agency and a 
foreign service had not been established in the CIA’s prior sub- 
missions, the Court could have rejected the current claims 
entirely. 
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with a foreign but with a domestic policy agency^ and with 
respect to them the previous ruling accordingly stands .12J 

Fifth. In its November 10, 1983 Opinion, the Court referred 

to relationships with the Basque government-in-exile which 
» -existed in the 1950s. The CIA argues on various grounds that 

the Court should honor the exemption claims with regard to all 
such contacts in spite of their age and the disappearance of that 
"government” a long time ago- Galindez, the individual about 
whom plaintiff is writing a book, was the New York delegate of 
that body, and the CIA's position, if accepted, would have as its 
consequence that plaintiff would be denied significant material 
to which he is otherwise clearly entitled under the FOIA. Given 
the mandate of that statute, the Court is not prepared to deny 
plaintiff that material absent a substantial basis. 

The Court is prepared, however, to order the deletion of the 
names of any individuals in this general category who might 
conceivably suffer adverse consequences from their former 
associates or others if their relationship with the CIA became 
known. On that basis, the Court upholds the exemption claim with 
respect to deletions in the following documents: Nos. 7, 16, 52, 
53, 66 (4th par.), 100, 120, 494 (pp. 4 and 5), and F-354 (p. 3, 
lines 3-7 ) . 



10/ It is to be noted that much of the withheld material is 
"particularly pertinent to plaintiff's FOIA request. See, e . g . , 
Nos. 506, F-205 • 

11/ Some references which the CIA would withhold predate even 
That period. 
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Sixth. As concerns finally— the category of privacy 
claims, the CIA has offered nothing in its current affidavit that 
was not previously considered by the Court. In fact, few new 
objections have been made. The Court has considered such claims 
.^as are embodied in the new papers submitted to it, and upon 
further reconsideration, it sustains the CIA's position with 
respect to Nos. F-212, 240, 241, 242, and F-359.i-A^ 

For the reasons stated, it is this ^ day of July, 1984, 
— ORDERED That defendants' motion for reconsideration of this 

Court's Opinion of November 10, 1983, be and it is hereby granted 
in part and denied in part. 




United States District Judge 



12 / With respect to a "Miscellaneous" category, the Court has 
also again reviewed the pertinent materials. Where the Court 
previously ordered the release of information withheld on a par- 
ticular rationale (see, e . g . , Opinion of November 10, 1983 at 
45), other deletions ( e . g . , methods and employees) may continue 
to be maintained. In addition to deletions previously sustained, 
the following may also be withheld: Nos. 115, 132, F-16, and 

Group M ( 2 2 ) 

13 / While portions of the last four documents were withheld 
under the privacy exemption, they are now claimed to be exempt 
because they identify a source. On that basis the claim is 
sustained . 
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